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INPUHATBIE COKPAIIIEHUA

1. Odunmanbubie U3TaAHUA'

Bromnerens BC P® - Bromnerens BepxosHoro Cyma Poccuiickoii
®denepanny;

Benomoctu (PCOCP, P®) - Bemomoctu BepxosHoro CoBerta
(PC®CP), Bemomoctu Chbe3ma HapoOOHBIX JEMyTaToB U BepxoBHOTrO
Cogera (PCOCP, PD);

BBAC P®, Bectununk BAC P® - BectHuk Bricuiero Apourpax-
Horo Cyna Poccuiickoit @eneparuu;

PI' - «Poccuiickasa razeta»;

C3 P® - Cobpanue 3akoHogareancTBa Poccuiickoit Penepaniniu;

CI1 PCOCP - Cobpanune moctaHosieHuii Coera MUHUCTPOB
(IMpaButensctBa) PCDOCP.

2. TocynapcTBeHHble OPraHbl

BAC P®, Broicumit Apoutpaxusiii Cyn P® - Briciumii Apout-
paxubiii Cyn Poccuiickoii ®enepanu;

BC P®, Bepxosuslii Cyn P® - Bepxosubiit Cyn Poccuiickoii @e-
nepalu;

Koncruryunonnsiit Cyn, Koncruryimonnsiii Cyg PO - KoHctuty-
myoHHbIi Cyn Poccuiickoit @enepaiiny;

MuHbrH - MUHKCTEPCTBO (PUHAHCOB;

MOBPT - MUHUCTEPCTBO 3KOHOMUYECKOTO Pa3BUTHUS U TOPTOBIIH;

ITpaBurensctBo P® - IIpaBurenbctBo Poccuiickoit Penepannu;

IIpesunent PO - Ipe3unent Poccuiickoit ®enepanu;

CM (PCOCP, PD) - Coer MunuctpoB (CoBeT MUHHCTPOB -
IIpaBuTenbCTBO); :

®HC - ®PenepanbHas Hajgorosas ciayxba Poccuu;

OTC - PenpepanbHast TaMOXEHHAs CIyX0a.

'B TekcTe yueOHMKa B CKOOKAX TOC/e TIOMTHOTO HAaMMEHOBAHMSI TIPABOBOTO
HOPMAaTMBHOIO aKTa WM MHOTO aKTa YKa3bIBAaeTCsI NICTOYHUK ITEPBOHAYAIBHOM
ITyONMKALIMKA COOTBETCTBYIOIIIETO aKTa.




Ilpunsmeie cokpawenus

3. IIpaBoBbIe aKTbI

I'paxmanckuit komekc, 'K, 'K P® - I'paxnanckuii konekc Poc-
cuiickoit Denepanu;

3eMenbHbIi Komeke, 3K, 3K PD - 3emennHblil Kogeke Poccuiic-
koii Penepanuu;

Koncturyuus P® - Koncturyuust Poccuiickoit @eneparinu;

KBBT - Koaekc BHYTpeHHEro BOAHOIO TpaHCIIOPTa;

KTM - Konekc ToproBoro moperuiaBanust Poccuiickoit @eneparnu;

Hanoroseiit konekc P®, HK P® - Hanoroselii koneke Poccuiic-
Ko Demepannu;

CemeliHblil kogekc - CeMeiinblii Kogeke Poccuiickoit @enepaniuu.

4. IIpoune coxpaieHust

a63. - ab3zai;

[JI. - IJIaBa, IJIaBHI;

UMC - uHTETpasmbHas MUKPOCXEMa;

WMHH - unguBuayaibHbIii HOMEP HaJOroIJiaTeablInKa;

KIIIT - xox mpruYMHBI TOCTAHOBKU;

MPOT - MUHUMAaNIBHBIN pa3Mep OIUIATHI TPyJda, YCTaHOBJICHHBIM
3aKOHOIATebCTBOM Poccuiickoit Menepaiinm;

HJIC - Hanor Ha mo0aBIeHHYIO CTOMMOCTD;

HDJI - Hasor Ha 1oxonbl (PU3NYECKMX JIULL;

HMTII - HauMeHOBaHKWE MecTa MPOUCXOXKAEHUS TOBapa;

II. - TIYHKT, ITYHKTHI;

TOMII. - IIOAIYHKT, TOIITYHKTHI;

pasm. - pasmien;

pen. - pemaxius;

P® - Poccuiickag Peneparius;

CI. - CJemylolye;

Cp. - CPaBHUTB;

CM. - CMOTpH;

CT. - CTaThsl, CTaTbU;

VTB. - YIBEpKACHHBIN (-asi, -oe, -bIe);

®3 - (enepanbHbIi 3aKOH, (eaepaibHble 3aKOHBI;

Y. - 9aCTh, YacCTHU.

INPEANC/IIOBUE

B 3T0i1 KHUTE COmepXUTCSA HaYaJIbHBIN KypcC I'paxkIaHCKOTO IIpaBa.

I1pu ocHOBaTETbHOM M3YYeHWH TPaXKIaHCKOTO IIpaBa B €TI0 IOJI-
HOM 00BbeMe MPEACTaBISIETCS IMOJIE3HBIM (B COOTBETCTBUM C METOAM-
KOI1, IPUHSTON B TOM WJIM MHOM By3€) CHaJaja OBJIaAeTh OCHOBHBIMU
rpaXIaHCKO-TIPABOBLIMU ITOHSTUSIMU,, UACSIMU M KOHCTPYKIIUSIMU, BBI-
paxkeHHBIMM B HopMax ['paxnaHckoro Koaekca Poccuiickoit Penepa-
uuu (danee - I'K PD, Kooexc, Ipaxcoanckuii kodexc).

3HaHMUE 3TUX KaTeTrOpUil UMEET CAMOCTOSITENIbHOE 3HAaUeHUE TP
M3YYEHUU OCHOB I'PaXKIaHCKOTIO IIpaBa, B TOM YKCJIE B HEIOPUANIEC-
KMX By3ax, TaM, TlIe¢ M3YYeHHUEe I'PaXIaHCKOTO IpaBa CBSI3BIBACTCS C
HayKaM1 MHOTO, He JopuAndecKoro npoduis ((hruHaHcaMu, HaJIOTaMU,
TPYAOBBIMU OTHOIIIEHUSIMH U JIP.).

I'maBHBIMU 3ama4yaMu, KOTOPBIE IIPECIIEIOBAIM aBTOPHI IIPU ITOITO-
TOBKE HACTOSIIET0 YYeOHOTO IT0COOMS, SIBSIIOTCS CeAyIOIIe IBe:

60-nepevix, B MAaKCUMAaJIbHOM CTEIIEHW MTOHECTHU 0 YMTaTesIsd Ha
OCHOBAHMU TOCTVKEHUI OTEY€CTBEHHOM ¥ MUPOBOI LIMBUJIMCTUKHU BCE
TO, YTO pacKphIBaeT dyx IpakIaHCKOTO IIpaBa, €ro 0CHOGHbLE UEHHO-
cmu, OCHOBOIIOJIaTaloNIre udeu, COBEPIIEHCTBO U CHIIY €TI0 KOHCM-
PYKuuii, T. €. BCe TO, YTO OIIpeIeIsIeT CMBIC/I 3TOM OTpaciu IIpasa,
IrpaXIaHCKO-TIPABOBYIO CYTh €T0 OCHOBHBIX MHCTUTYTOB 1 KaTETOPUIA;

80-6MOPbIX, MAKCUMAJILHO TIPUOIM3UTD U3JIaraeMblii B Kypce yueo-
HBI MaTepua K Tekcrty aeiictpymollero 'K P ¢ teM, 4To0BI OCBO-
eHME TPakIaHCKOTO IIpaBa 00yJYaoIIMXCsI Ha4yajloCh C TBEPAOTO 3Ha-
HUSI OCHOBHOTO 3aKOHa 10 TpaXXIaHCKOMY IpaBy - [ paxkmaHCKOro Ko-
nmekca. B aToii cBSI3M I JIydIilero yCBOeHUS y94eOHOTO MaTepualia
CTPYKTYypa Ha4aJIbHOTO Kypca IIOCTPOeHA TaK, YTO €T0 OCHOBHEIE pa3-
JIeIbl COOTBETCTBYIOT pasnenam Komekca.
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Ilpeducnosue

,H,JIH obecrieyeHus SCHOCTU U3JTOXKEHMST OCBEILIaeMbIX BOIIPpOCOB
JUCKYCCMOHHO-KPUTUYCCKUC ITOJIOKEHMA U CChbUIKU HA JIMTECPATYPHBIC
NCTOYHUKU HETIOCPEACTBEHHO B TCKCTE HE IIPUBOIATCA (J'[I/IH_[b I10 Han-
0oJtee BAXKHBIM UIESIM T'PaKIaHCKOI'O ITpaBa B CKOOKax YIIOMMHAIOTCA

1x aBTOpbI). CIMCOK peKOMEHIIYeMOI JIUTepaTyphl IO BCEMY Kypcy
TIPYBEICH B KOHIIE KHUTH.

PA3AEJT
OBILIUNE IMOJOXEHNWA

T'nasa 1

TPAXIAHCKOE TIPABO -
OTPACJIb ITPABA 1 HAYKA

§ 1. TIPEJIMET W METOJI, TPAXXIAHCKOT'O TIPABA'

1. Onpenenenue. Ilpedmem epaxcoanckoeo npaga - 3mo
UMYULeCMEEHHbIe U C8A3AHHbIE C HUMU AUYHbIE HEUMYU,eCINBEeH -
Hble OMHOWEeHUS, XaPaKmepusyuuecs paéeHcmeom, aémoHo-
Mueil 604U U UMYUW,ECMBEHHOU CAMOCMOAMENbHOCMbIO Y4aAC -
HuK06 smux omuowenuii (ct. 2* TK PD)’.

B cootBeTcTBIY C 3TUM Memodom epaxcoanckoeo npasanénsi-
emcsi Npagosoe pe2yauposanue Ha 0CHO8e pageHCmaed, aéMmoHO-
MUU 80AU U UMYULECIEEHHOU CAMOCMOIMENAbHOCMU YHACMHUKO8
UMYULeCMEEHHBIX U AUYHBIX HEUMYU,eCMBEHHbIX OMHOULCHUI.

2. 3navenme. [IpenmeT oTpaciay nmpaBa OTBeYaeT Ha BOIIPOC,
Ymo OHA peryIMpyeT (ONpenessieT U OXpaHsIeT), a METO - KakK OHA
DETYIVIPYET.

OTBeT Ha 3TW BOIPOCHI BO MHOTOM XapaKTepU3YeT cofiepskaHKe

orpacnu, cepy u Impenessl ee AeicTBUS, ee OTTPaHUYEHUE OT APYTUX
OTpaciieli mpaBa TaHHOM CTPaHBI.

' B nocreytonieM (ecm 0codo He OTOBOPEHO, UTO Pedb MIET 00 MHBIX
IOPUIMYECKIX CUCTEMAX WK O IPaKIAHCKOM TIpaBe BOOOIIIE) MO TEPMUHOM
«TpaXIAHCKOE TPaBO» TMOpa3yMeBaeTcst oTpacb npaBa Poccuiickoii Mere-
paLmu (poccuiickoe TpakIaHCKOE TIPaBo).

* 3nech 1 antee 3HAK (*) YKa3bIBAET, UTO B pasnene «/{oromHenne» conep-
3KaTcs CBEAEHHSI O HAIOTOBOM 3aKOHONATE/ILCTBE, OTHOCSILIMECS K JAHHOM CTa-
The (m1ase, pasneny) 'K PD.
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Pazoen I. Obwue nonoycenus

I'paxnpaHckoe mpaBo B Poccuu perynupyer IiaBHBIM 0Gpa3oM
UMYUW,eCMEECHHbIE OMHOUIeHUsl, T. €. OMHOWICHUS, KOmopble 8 CO-
depaycanuu u 00seKmax 6bipaxicarom mamepuaibHvie 01a2a, UeH-
HOCIMU U KOMOpble 8 COOMBEMCMEUU C IMUM MO2ym UMemb Oe-
HEJICHYIO OUECHK).

TakuMm 00pa3oM, MpeIMeT TPakIaHCKOIo IpaBa XapaKTepU3yeT-
cs TeM, YTO 3Ta OTPacib POCCUICKOIO IpaBa OXBAaTbIBAE€T BaXKHE-
1Iy10 (OCHOBOITOJIATAOIYI0) 00J1aCTh KM3HU COBPEMEHHOTO OOIIIECTBRa,
KOTOPYIO HEpEeIKO MMEHYIOT «9KOHOMUYECKUM 06a3MCOM», U TJIaBHBIE
YYaCTKU MPAKTUIECKON HesiTeIbHOCTH oaeil. ['paxmaHcKoe TpaBo
peryIupyeT coiepXaHnue U OCHOBHBIE BUABI COOCTBEHHOCTH, OCHOBA-
HUSI ¥ IOPSIIOK €€ OCYIIECTBIICHUSI, OTHOILIEHUS TPasKIaHCKOTO 000pOo-
Ta, ApyTrde MMYIIECTBEHHbIE OTHOIIEHMSI BO Bcex cdepax oOIIecTBa.

IIpu 3TOM rpaxkmaHCKOe MpaBO PETYINpPYeT UMYIIECTBEHHBIE OT-
HOILIEHUSI 0cobbiM MemodoM - Ha HadajlaX PaBEeHCTBA, aBTOHOMUU
BOJIM ¥ UMYILIECTBEHHO! (MMYIlIECTBEHHO-PACIIOPSITUTEIBbHOR) caMo-
CTOSITEIBHOCTU CYOBEKTOB OTHOIIEHUS. TO eCTh peeyaupyem mem. cno-
cobom, KOMOpbLL 8 NOAHOU Mepe COOmeemcmeyem mpeboeanusm
MOBAPHO-PbIHOUHOU IKOHOMUKU U OeMOKPAMUUECKUM HA4aiam
acusnu obwecmea (npod. B.D. Sxopnes).

BmecTe ¢ TeM rpaxkmaHCKOe IpaBO PeryIupyeT M OOIIMPHYIO 00-
JIACTb AUUHBIX HeuMyuecmeennvix omuouieruii. Beipaxxenue 'K PD
0 TOM, YTO OHHU BXOISIT B IPEAMET I'PaXKIAHCKOTO IpaBa, MOCKOJIBKY
«CBSI3aHBbI» C MMYIIECTBEHHBIMM OTHOIICHUSIMM, HYXKHO ITOHMMATh B
IIMPOKOM 3HAYE€HUH CJIOBA «CBSI3aHbI». DTO HE TOJBKO OTHOIIEHUS, KO-
TOpbIE HEMOCPEIACTBEHHO HAXOMATCS B OTHOM KOMIUIEKCE C MMYIIe-
CTBEHHBIMU, HO M TaK1€ JIMYHBIE OTHOIIICHUS U OTHOIIIEHUS B 00J1aCTH
aBTOPCTBA, HAyYHBIX OTKPBITHII, B IPYTMX HEMMYIIECTBEHHBIX O0JIac-
TsIX, KOTOPBIE CTPOSITCS Ha TeX XK€ CBOEOOpa3HbIX OCHOBAX, YTO U MMY-
IIECTBEHHBIE OTHOIIIEHMS TPakKIaHCKOTO IpaBa - Ha HayajlaX paBeHCTBa,
aBTOHOMMH BOJIM U MMYIIIECTBEHHOI CAMOCTOSITEIBHOCTY MX yJaCTHU-
KOB, T. €. B COOTBETCTBUM C METOIOM I'pakKIaHCKOTO IIpaBa.

Baxneiiieii chepoit UMyIIECTBEHHBIX M JIMYHBIX HEMMYIIIECTBEH-
HBIX OTHOIICHMI, PETYIMPYEeMBIX IPaXkKIaHCKUM IIpaBOM, SIBIISIETCS
npeonpunumamenvckas desmenvHocmos. I1pu 3TOM B COOTBETCTBUU
¢ 'K P® npeanpuHuMaTeIbCTBO MPEACTABISIET COO0M CaMOCTOSTEb-
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HYIO, OCYILECTBJISIEMYIO Ha CBOM PUCK JIESITEIbHOCTDb, HAIIPABICHHYIO
Ha CHCTEMAaTUYECKOEe ITOJIy4eHUEe MPUOBUIM OT ITOJb30BAaHMSI MMYIIe-
CTBOM, MPOJAXXN TOBApPOB, BHIIIOJHEHUS PadOT MM OKa3aHUs YCIyT
JIM1IaMU, 3apEeTUCTPUPOBAHHBIMM B 3TOM KauyeCTBE B YCTAHOBJIECHHOM
3akoHOM Tiopsiake (cT. 2 'K PD).

IIpenmeT rpakmaHCKOTO IIpaBa B M3BECTHOM MeEpe OXBaTbIBACT
(HEpenKo - B Ka4eCTBE ITPOMEXYTOUYHBIX) TaKKe M3BECTHBIC OpeaHi-
sauuonusie omuouenus (mpod. O.A. KpacaBumkoB) - B TOii Mepe,
KOTJIa OHM HEOOXOAMMBI ¥ 00€CIIeYMBAIOT CTAHOBJIEHUE M (DYHKIIMOHM-
pPOBaHUE «OPTaHU3YEMBbIX» UMYIIIECTBEHHBIX 1 JINIHBIX HEUMYIIIECTBEH-
HBIX OTHOIIIEHUIA, B TOM YMCJIE - B O0JIACTHU TIPEAITPUHNMATEIHCKOM Jie-
STenbHOCTU. OHM BaXKHBI, B YaCTHOCTH, IIPU 3aKIIOYEHUHU JOTOBOPOB,
oopMIeHMM HACIEICTBA, BbIIAUYM JOBEPEHHOCTH U T. 1. (cxema No 1).

B Hay4HOI1 1 y4eOHOI TMTepaType BHICKA3bIBA€TCS MHEHHE O TOM,
YTO B IPEAMET I'PakIaHCKOTO IIpaBa BXOMIT TaKXKe KOPIIOpaTUBHBIC
(BHYTpH(UPMEHHBIE, BHYTPUXO3iCTBEeHHbIE) OTHOIIeHU. Ho Gostee
apryMeHTUPOBAaHHBIM CJIEAYyeT MPU3HATh IPYroe MHEHUE, B COOTBET-
CTBMU C KOTOPBIM 3TH OTHOIIIEHMUSI HE UMEIOT IIPU3HAKOB, XapaKTePHBIX
IJI TIpeaMeTa M METOMIa TpakIaHCKOTO IIpaBa, CTPOSITCS MPEeuMYyIIe-
CTBEHHO Ha CIIy>K€OHBIX 1 MOPAJIbHBIX OCHOBAX U ITOTOMY BKJIIOYAIOT-
cs1 B TIpeIMeT He TpaXkKIaHCKOIo, a IMpeAlpMHIMATEIBCKOTO MpaBa Kak
KOMITIEKCHO OTpacimu.

3. ImymiecTBeHHbI€ OTHOIIIEHUS, HE PeryJiMpyemMble IpaK-
JaHcKuM npaBoM. Kak ornipenenero B11. 3 ¢T. 2 'K PD, rpaxknanckoe
3aKOHOJATEIHCTBO HE IPUMEHSIETCS K MMYIIECTBEHHBIM OTHOIIECHM-
sIM, OCHOBaHHBIM Ha aIMWHUCTPAaTUBHOM WJIM MHOM BJIaCTHOM ITOIYM-
HEHWU OIHOW CTOPOHBI IPYroil. B Tom umcie rpaxkaaHcKoe 3aKOHOIA-
TEJIbCTBO HE TPHUMEHSETCS K HAJIOTOBBIM U ApPYIMM (PMHAHCOBBIM U
aIMUHUCTPAaTUBHBIM, YIpPaBJIeHYECKUM OTHOIIEHUSIM (Iaxe Torna,
HaIpuMep, KOraa OTHOIIIEHUSI COOCTBEHHOCTH B COOTBETCTBUM C 3aKO-
HOM peryJIMpyIOTCsS B aAIMUHUCTPATUBHOM ITOPSIAKE, TOITyCTUM, B BOO-
PYXKEHHBIX CHJIaX CTPaHBI).

Bmecre ¢ TeM u 31ech, kKak omnpeneneHo B 'K P®, Heoruyxnae-
MbI€, HEOTheMJIEMbIE TIpaBa M CBOOOABI YEIOBEKa W APyrue HemaTe-
pUajbHBIe OJlara 3alIMIIAIOTCS 3aKOHOM.

15



16

Pazoen 1. Obwue nonosncenus

Ilpeamer rpampmaunckoro npasa
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Cxema Ne 1. Tpeamer TPAKAAHCKOr0 npaea

§ 2. OCHOBHBIE HAYAJIA 1 ®YHKIINN
IF'PAZKITAHCKOTI' O ITPABA

1. Onpenenenne. OcHOBHbBIE HaYaAAA 2PANCOAHCKO20 Npa-
8a - 3mo ocHoeonoaazarujue uoeu (odwue npuHUUNLL), KOMopoie
onpedeasilom O0CHOGHOe codepicanue 2paxcoancKko-npasosozo pe-
2YAUPOGAHUSL 8 UEAOM, OMPACACBYIO CReUUDUKY HOPpM epaxcoanc-
K020 npaea u npaKmuky ux npUMEHeHUsL.

DyHruuu paxcoancKkozo npasa - 3mo 0CHOGHbLE HANPABACHUS
e2o dessmeavHOCMU, Onpedeasiemble e20 npeomMemom, Memooom u
OCHOGHBIMU HAMANAMU 2PANCOAHCKO-NPABOBO20 PE2YAUPOBAHUSL.

2. OcHOBHbIE HAYAJIA TPAXKIAHCKOrOo NpaBa, 3aKpelLieHHbIE
B 'K P®D. O6uive npuHLUITEI (Hayaia) rpakIaHCKOTo MpaBa BeIpaba-
TBHIBAJINCH UICTOPUYECKH B COOTBETCTBUM C TPEOOBAHUSIMM 3KOHOMMU-
YeCKOM M COLIMAaIbHOM XKU3HU, B TIPAKTUKE IPaKAaHCKO-TIPaBOBOIO pe-
I'YJIMPOBAaHUS B T€YEHWE MHOTMX CTOJIETHI (HauboJjiee NHTEHCUBHO B
PUMCKOM YacTHOM I1paBe, ocooeHHO B IIl-I BB. no H.5., -1l BB. H.3., B
«30JI0ThIe BeKa» APEBHEPMMCKON IopucIpyaeHLImn). OToenbHble Ha-
yajla TpaXAaHCKOTo IIpaBa CO BpeMEHEM IIojydaju 3aKpeIUieHue B
3aKOHE, B TpaXkIaHCKUX KOAEKCax, B MEXIyHapOIHO-IPABOBBIX JOKY-
MEHTaX, B OCHOBOIIOJIAraroIIiX ITPaBOBBIX JOKYMEHTaX Pa3IMYHbBIX
cTtpaH Mupa. Hampumep, maxe B CIOXHBIX COBETCKUX YCIOBUSIX, KOTI-
J1a TIPEANPUHUMAJINCH TIONBITKY IIPUAATh TPAKAAHCKOMY IIpaBy YepThI
oTpaciau IyoiIuM4Horo xapakrepa, B I'paxmaHckoMm komekce PCDOCP
1964 1. moTy4YmnII 3aKperieHre TTPY yKa3aHUM Ha TIpeaMeT TPaskIaHCKO-
ro TIpaBa IMPUHIINI «IOPUANIECKOIO PaBEHCTBA» CYObEKTOB IpaKaaH-
CKOTO TIpaBa.
HaunbGosee moHO OCHOBHBIE Havyaia TpakaaHCKOTO ITpaBa 3aKpern-
seHsl B I1. 1 c1. 1 HbiHe aeiicTByomiero I'K P®D.
Takux Havasl ceMb:
- PABEeHCMBO YHYACMHUKOE OMHOWIEHUIL, Pe2yaupyembiX 2paic-
OAHCKUM 3AKOHO0amenbCmeom;
- HenpuKoCHOB8EHHOCMb COOCMBEHHOCMU;
- ce0b60da doeosopa;
- Hedonycmumocmos HNPOU3BOAbHO20 GMeulamenbCmeda Koeo-

aubo 6 wacmuwie dena;
- Heobxo0umocmb  6ECNPensmcmeeHHO020 OCYULeCMEACHUS

epaXicOaHCKux npas;
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Pazoen I Obwue nonorncenus

- obecneuenue 60CCMAHOGACHUS HAPYUEHHbIX NPAS;

- cydebHas 3awuma 2epaicoOaHcKux npas.

INepeunicieHHble Havajla TpaXkIAHCKOTO IMpaBa (a Takke couep-
Xalyecs B 1. 2 ¢T. 1 1 B Iocieayionmx ctatbsx Komekca MpUHIUITBL
MPUOOPETEHUST M OCYIIECTBIICHUS IPaskIaHCKUX TIpaB CBOEI BOJIEi U B
CBOEM HMHTepece, UMYILIECTBEHHAs CaMOCTOSTEIbHOCTh M aBTOHOMUS
BOJIM CYObEKTOB, HAYaJI0 JUCIO3UTUBHOCTH U JP.) PABHO3HAYHBI, O~
HaKOBO BaXKHBI IS paccMaTpuBaeMoii oTpaciu npaBa. OHU B CBOEM
eIMHCTBE, B COBOKYITHOCTH M XapaKTEePU3YIOT CITeLIM(UKY 3TOM OTpac-
JIA KaK TPaXJAaHCKOTO MpaBa, 0COOEHHOCTH MpeIMeTa U MeTOoa Ipax-
JIAHCKOTO TIpaBa, €ro MeCTO U POJib B XKU3HU OOILECTBA.

OCHOBHBIE HayaJla TPaKIAHCKOTO MpaBa IONy4aroT Bce OGOJblIee

MpU3HaHNE B OOLIECTBEHHOM MHEHUH U, YTO OCOOEHHO BaKHO, B 10pH-
nmuaeckoit paktuke. B 2004 r. Koncturynmonnstit Cyn Poccniickoit
Defepallii 10 KOHKPETHOMY IOPUIMYECKOMY JENTy, BO3OYXKICHHOMY
10 MHUIIMATUBE TPaKIaH, BEIHEC OIpeAeeHIe, KOTOPOe ISt OCHOBHBIX
HayajJ TpaXIAHCKOTO MpaBa UMEET MPUHUUNUAAbHOE Npele0eHm -
Hoe 3Hauenue, TIpUIAIOIIEe STUM HadallaM @VHKUUI Onpedetsiro-
weil Ha KOHCMUMYUUOHHOM YPOB8HE OCHO8bl 04 NOHUMAHUS U
moaxosarus nopm I'K PD, 3a100ceHHbIX 8 HUX NPUHUUNOSE, NpA-
sun. PaccmaTpuBast IpUHLIMITEL ¥ IIpaBUiia, coiepxamuecs B cr. 1111
u 1L 2 cr. 1152 I'K P®D (oHu GyayT paccMOTpeHHBI B TUI. 24 HaYaJlbHOTO
Kypca), KoncturynmonHnsiit Cyl OTMETHII, UTO «yKasaHHbIE TTpaBuja
svimerxarom u3 3akpeniertnvix Ipaxcoanckum xodexcom Poccuiic-
xoil Dedepayuu OCHOBHBIX HAUAN 2PANCOAHCKO20 3AKOHOOAMENb-
cmea (KypCMB Halll. - Aém.), TpeayCMaTpUBAIOIIMX, UTO rpaxkiaaHe
MIpUOOpEeTaIOT W OCYIIECTBJSIOT CBOM TIpaXXIaHCKHME IIpaBa CBOEK
BOJIel U B cBoeM MHTepece (CT. 1), y4acTBYIOT B TpaXkJIaHCKUX OTHO-
LIEHUSIX HA OCHOBE aBTOHOMHUM BOJIM M UMYILIECTBEHHOMN CaMOCTOSI-
TEJBHOCTH (CT. 2), IO CBOEMY YCMOTPEHUIO OCYIIECTBIISIOT TIPUHAI-
JIexainre UM rpaxmaHckue npasa (cr. 9). I[Ipu sToMm, - moguepkuBa-
et Koncrturyumonnsrit Cya, - cama pUpoa MpaB, BO3HUKAKOIINX U3
IPaXkIaHCKKX IMPABOOTHOIIEHUI, OOYCIIOBIMBACT JUCITO3UTUBHOE Ha-
4aJio TPakKIaHCKO-TIPABOBOTO peryinpoBaHus...»(OmnpenenecHue KoH-
crutyunonHoro Cyma P® or 30 centsaops 2004 r. Ne 316-0 // Poc-
cuiickag razeta. 2004. 11 okrg0ps).
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3. «CBos BOJIsAi» U «CBO MHTEpec» - BaXKHeidllne 4epThl HA-
YaJI rpakaaHckoro mpasa. JI1s1 Havyaad TpakaaHCKOTO IIpaBa Xapak-
TEpHO TO, YTO MX HEOTHEMJIEMOM YepTOM SIBISIIOTCS - KaK 3TO 000-
CHOBaHO B OTHOIIEHMM COOCTBEHHOCTU B IOPMAMYECKOM JIMTEpaType
(akam. A.B. BeHenuKToB) - «CBOSI BOJISI» M «CBOM MHTepec». B coot-
BerctBuu ¢ 'K P®D rpaxnaHe u opuandeckKue Julia npuodpemarom u
OCYUIeCMBASIIOM C8OU 2PAdICOAHCKUEe Npasa ceoell 6oaell U 8 C8O-
em uHmepece.

OTMedeHHasT 4epTa IpakAaHCKOIO IIpaBa IIPEICTaBISIET COOOI
npunyun Oducnosumusnocmy (B MaTepUAbHO-IIPABOBOM 3HAYEHUU)
- cBOOOMY CYyOBEKTOB TpaxkKIaHCKOIO IIpaBa B CaMOM CYIIIECTBOBa-
HUU, B OIIPEIEICHNY CYAbObI, B PACTIOPSDKEHNN CBOMMU IPaKIaHCKUMU
MpaBaMMu M 00SI3aHHOCTSIMH, O YeM MOAPOOHEee IOMIET peyb B CIIEdy-
fo1ieM Iaparpade aBsl (1. 3).

Ilom yrinom 3peHMsT paccMaTpuBaeMO YePThl TPaKIAHCKOTO ITIpa-
Ba 0co00€ 3HaueHME MMeeT oOllee Havyajao, 0003HAYeHHOE KaK «CBO-
0oma moroBopa». CyObeKTHl I'pakIaHCKOTO IIpaBa CBOOOIHBI B yCTa-
HOBJICHUM CBOMX ITpaB M 00s3aHHOCTE Ha OCHOBE JIOTOBOPA 1 B OITpe-
JIeJICHUH JIIOOBIX HE MPOTHUBOPEYAINX 3aKOHOAATEILCTBY YCIOBUI J0-
roeopa (1. 2 c¢t. 1 'K P®D).

4. 3navenne. Borpoc 00 OCHOBHBIX HadaJlax TPaKAaHCKOTO ITpa-
Ba, COOTBETCTBYIOIIMX OCOOEHHOCTSIM €ro IipeameTa M MeToma (pa-
BEHCTBO, aBTOHOMUSI BOJIM, UMYIIIECTBEHHAsI CAMOCTOSITEJIbBHOCTh y4a-
CTHMKOB), MMEET [IJISI 3TOI OTpaciu oIlpenesstoniee 3HadeHue. Kak
3anucaHo B 'K P®, rpaxmaHckoe 3aKOHOIATEIbCTBO «OCHOBBIBACTCS
Ha IIPU3HAHNM» YKa3aHHBIX HAYaJL.

B cooTrBercTBUM ¢ 3TUM BCe comeprKaHWEe TI'pakIaHCKUX 3aKOHOB
(xak 3T0 1 noareepxaeHo KonctutynmoHHbM Cynom PD 30 ceHTs10-
ps 2004 r.) mODKHO paccMaTpUBaThLCS IO YIJIOM 3PEHUSI €r0 OCHOB-
HBIX HaYaJl. DTO 3HAYUT, YTO OCHOBHBIC Hadaja JOJDKHBI ITPHU3HABATh-
csl B KavecTBe:

- OIpeNesIolIell JTMHUU HpU PA38UMulU U COBEPULEHCIMBEOBAHUU
TPaXIaHCKOTO 3aKOHOMIATEIbCTBA;

- WCXOIHOTO KPUTEPHS TIPU MOAKOBAHUYU HOPM TPaXKIaHCKOTO TIPaBa;

- BaxXHEMIIel OCHOBBI IIPU MpuUMeHeHuu TPaXKIaHCKOTO IIpaBa,
B TOM YMCJI€ TIPU €T0 IIPUMEHEHUHU 110 aHAJIOTUH.
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Paszoen 1. Oéwne noioncenusn

CopepxXaHne OCHOBHBIX Hayajl TPaKIaHCKOTO 3aKOHOIATEITbCTBA
PAcKpBIBacT MPUHIMITAAIHHO BAaXXKHYIO CTOPOHY 3HAUCHMS TpaskaaHC-
KOro InpaBa B MCTOPUYECKOM OTHOLIEeHUU. [lo ceoeil enyburHoll cymu
Hauana epaxcoOaucKo20 3aKOHO0amenbCcmed - Mo OCHOB8A epadic-
0aHckoeo obulecmea, nepedooll SKOHOMUKU, NOCMPOEHHOU HA
MOBAPHO-PbIHOUHBIX O0CHO8aX. BOT mMmodyeMy, KakK MOKa3bIBaeT MCTO-
PUYECKHI OITBIT, HbIHE B 9KOHOMWYECKH M COLIMATBEHO Pa3BUTHIX CTpa-
Hax MMEHHO OTpabOTaHHOE TPaKIaHCKOE 3aKOHOIATEIHLCTBO, €r0 pe-
aJTbHOE U TIOCJIeTOBaTeNIbHOE TPETBOPEHNE B JKU3HB ITOBCEMECTHO CTa-
HOBWJIOCH M SIBJISIETCS B HACTOsIIIee BpeMsT 0a30i1 IIsT YTBEPKICHNST 1
TUTIOTOTBOPHOTO (PYHKIIMOHUPOBAHWS MHCTUTYTOB, IIEHHOCTEH 1 niea-
JIOB TPaXIAHCKOTO OOIIEeCTBAa, COOTBETCTBYIOIIETO TPEOOBAHMSIM Jie-
MOKPATHUM U TIepeIOBOI 9KOHOMUKH, €€ BCECTOPOHHE MOIepHU3ALINH,
MaTepHaJTbHOTO M JYyXOBHOTO OJIarOINOJydnsT KakIOTo JejioBeKa, JOC-
TOWHCTBA JTUYHOCTH.

Orcroma cieayer, 4To caM TePMUH <«TPaKIaHCKOe IpaBO» - 3TO
HE TOJIBKO TIPSIMO# TIEPEeBOII C JIATMHCKOTO sI3bIKa (POPMYIMPOBKH ius
civile («mpaBa rpaxmaH» MO0 PMMCKOMY MPaBy), HO M OTpaXKeHHUE TOTO
WCTOPUIECKOTO TIpeTHa3HAaYeHNsI, KOTOPOE BBITIAIIO Ha JOJTIO TpakaaH-
CKOT'0, YaCTHOTO TIpaBa.

5. IOpuauveckumii cTaTyc rpaxaaHcKux mpaB. ['pakmaHckue
IpaBa B COOTBETCTBUM ¢ HadajaMu Komekca MMeloT BRICOKMI I0pUIH-
yeckuii ctatyc. 'K P® omnpenenser craTyc U OPUIMYECKYIO CUITY
IrpaXAaHCKUX MPaB MPUOIMKEHHO K CTaTyCy KOHCTUTYLIMOHHBIX TIPaB.
ITo I'K P® rpaxmaHckue nmpaBa MOTYT ObITb OTpaHUYEHbI B IPUHLIMTIE
Ha TeX XK€ OCHOBaHMSIX, YTO U KOHCTUTYLIMOHHBIE ITpaBa, - TOJbKO Ha
OCHOBaHUM (hefepaIbHOIO 3aKOHA M TOJIBLKO B TOM Mepe, B KaKOW 3TO
HEOOXOIMMO B 1IEJISIX 3aIIUThI OCHOB KOHCTUTYIIMOHHOTO CTPOSI, HpaB-
CTBEHHOCTH, 3M0POBBS, IIPAB 1 3aKOHHBIX MHTEPECOB APYTUX JIUII, 00eC-
TeYyeHusT 00OPOHBI CTPaHBl U O€30MAaCHOCTH TOCYIapCTBa.

B rpaxnpanckom 3akoHomatenbeTBe (M. 3 ¢r. 1 'K PD) 3akpernieH
U OOLIENTPaBOBOI MTPUHIIUII, B COOTBETCTBUM C KOTOPHIM 1M08apbl, yc-
aAyeu u uHamcosvle cpedcmea c60000HO nepemeuiaromcst Ha ecell
meppumopuu Poccuiickoii Pedepayuu. Tpruem orpaHUYEHUST ITO-
ro MPUHIIUIIA MOTYT OBITh BBEACHBI TOJBKO (belepaibHbIM 3aKOHOM U
TOJIBKO B CJIy4yasix, KOrJa 3TO HeoOXOmMMO IJisg obecrieueHust 6e30-
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IMACHOCTH, 3aILIUTHI XKM3HU U 300POBbSI JIIONCH, OXpaHbI IPUPOILI 1 KYJTb-
TYPHBIX IIEHHOCTEIA.

B 1opunnyeckoii mpakTukKe BBICITUMU CYIeOHBIMM MHCTAHIIUSIMU
Poccun - KonctutyunonubiM Cynom P®, BepxoBHbiM Cymom PO -
MOATBEPXKIEH BBICOKMI CTAaTyC IpaXXAaHCKMX IpaB. B wyacTHOCTH,
Koncrurynmmonnsiit Cyn B 2003 r. (ITocranoBnenue ot 18 miomnst 2003 .
Ne 14-IT // C3 P®. 2003. Ne 30. Cr. 3102) otMeTni1, 4To cBOGOmA
MPEeANPUHUMATEILCKON MeSITeIbHOCTY M CBOOOAA JOTOBOPOB MO-
TYT OBITh OrpaHUYEHBI (heaepaTbHBIM 3aKOHOM, HO TOJIBKO «B TOM Mepe,
B KaKOH 3TO HEOOXOMMMO B IIEJISIX 3aIIMTHl OCHOB KOHCTUTYILIMOHHOTO
CTpOSI, HPaBCTBEHHOCTH, 3[I0POBBSI, TIPAaB U 3aKOHHBIX MHTEPECOB APY-
TUX JIULI, 00ecIie4eHnsI 000OPOHBI CTpaHbl ¥ 0€30IIaCHOCTH TOCYIapCTBay,
MPSIMO COCJIABILIMCH IMpU 3TOM Ha 4. 3 cT. 55 Koncruryuuu P® (coor-
BeTcTByMOIIyIO . 2 cT. 1 'K PD).

6. OcHoOBHBIE HAYAJIA U JAPYyTH€e NMPUHIUIBI IPAXKIAHCKOro mpa-
Ba. «OCHOBHBIC Hayaja» - 3TO OCHOBHBIEC, BEAYIIME IIPUHIIUITBI TPaX-
JTAHCKOTO TIpaBa, TO €CTh €ro IJIaBHbIE MAEU, OCHOBOIOJIAralolne Imo-
JIOXKEHMSI.

BmecTe ¢ Tem Hapsmy ¢ yKazaHHBIMW HadajaMU IS TpaXKaaHC-
KOTO IIpaBa, €ro ITIOHUMAaHUsI ¥ ITPaKTUIECKOTo IPUMEHEHMSI CYIIIeCTBEH-
HOe 3HaYeHUe TMIPUHAIIEKUT 1 IpYTUM IpuHIMIIaM. B ToM unce:

- TIPUHIIUITY JVMCIIO3UTUBHOCTH;

- IPUHLIMIIAM COPa3MePHOCTH, OajlaHCa IIpaB, afeKBaTHOCTHU, IIPO-
MOPLIMOHAIBHOCTH, COPa3MEPHOCTH IIpaB 1 00sI3aHHOCTEH (YTO B IIOC-
nemHee BpeMst 0co60 otMeueHo KoHctutynmonHbeiM Cynom P®D);

- TIPUHLIMIIAM ITYXOBHO-3THYECKOrO XapakTepa, OTpPaXeHHBIM B
cr. 6 'K P® npu xapaktepucTuke aHaJOrMU. DTO MPUHLMIILI J100-
POCOBECTHOCTH, Pa3yMHOCTH, CIIPaBEIIMBOCTH.

[Ipu 3TOM HOOPOCOBECTHOCTH U PA3yMHOCTh JIMII TIPU OCYIIECTB-
JIEHUM TpaXkIaHCKUX npaB npeamnonaraiores (1. 10 'K P®).

He menbliiee 3HaYeHe TPUHAIJIEKUT IOPUINYESCKUM TIPUHIIUIIAM
OTIEIbHBIX MHCTUTYTOB, IOPUANIECKIX KOHCTPYKIIUI, HOpM. Takum,
HanpuMep, Kak «[IPUHLMII CJIeJ0BaHN» B OTHOILEHMH BIaIeHU, IIPUH-

LIUIT UICTPpeOOBaHMS BEILI B HAType (BUHAMKALIMOHHBIN UCK) TP 3alll-
Te IpaBa COOCTBEHHOCTH, IIPMHIIMII CBOOOIBI 3aBelllaHMS B HaCJEI-
CTBEHHOM IIpaBe M T. 1.
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Pazoen 1. Obwue noioycenus

Kax nokasbiBaet ropnandyeckasd ImpakTuka, nMoCT>KCHUE, IMoHnMa-
HHUE N TBEPAOEC YCBOCHUC IIPUHIMIIOB I'pa>XJIaHCKOTI'O ITpaBa, IIPEXIC
BCETO €ro OCHOBHBLIX HaydaJl, IIpEACTaBIACT co0oi1 Hanbosee BBICOKOE
«OUBUJINCTUYCCKOEC 3HAHUEC» - I‘J'IY60KOC OCBOCHUE CMbICJIa 1 Ha3HA4YC-
HUS JAHHOW OoTpacjii ImpaBa, KOTOPOE€ BO MHOI'OM IMPCAOMNPECALCIIACT OC-
HOBAaTCJIbHYIO IMOATOTOBKY IO I'paXXJIaHCKOMY ITIpaBy B LCJIOM.

7. DYHKIMHM TPAXKIAHCKOrO mpapa. [ 'paxkigaHcKoe IIpaBoO UTrpa-
€T MHOTOOOpa3HyI0 pojb B >KU3HU obO1ecTBa. [1pu aToM HeoObXoauMo
BBIIICJISITD OCHOGHblEe (DYHKUUU, KOMOpble HEeNnocpedcmeeHHO 6blpa-
HCAOM OCHOBHblE HANPABGACHUS e20 pecyaupyroujeil poiu, OCOOEH-
HOCTHU €ro0 IIpeAMeTa, MeToIa PeryJMpoBaHMs U €r0 OCHOBHBIE Havaja.

HaubGonee cyiiecTBeHHOE 3HAaYeHWE MMEIOT CIIEAYIOIMe dée OC-
HOBHBIE (DYHKIIMM B HAIIpaBJIEHUSIX IOPUAMYECKOTO PEryJIMpOBaHU,
OCYIIECTBIISIEMOTO 3TOM OTpAC/blo IIpaBa.

Ilepsas ocHoBHas1 (yHKIMS — 3TO TaKOE€ HampaBjJIeHUE B pery-
JIMPOBAHMHU MMYIIECTBEHHBIX M JTMYHBIX HEMMYIIIECTBEHHBIX OTHO-
IIEHU, KOTOpOE obecneuusaem U peasusyem IKOHOMUHECKYVIO
80000y cyOBeKmos, UX A8MOHOMUIO U CAMOCMOSMENAbHOCMb HA
OCHOBe U 6 pamMKax 3aKOHA, B TOM YKCJIE MPUHIIUAI TMCIO3UTUBHO-
CTH. CBOOOMIY IOTOBOpA, PaBEHCTBO CYOBEKTOB, AUCIIO3UTUBHOCTD
IOPUANYECKOTO PEeryJrupoBaHMs, HEIOIMYCTUMOCTh ITPOM3BOJIBHOIO
BMEIIATEJIbCTBA KOro-JIM00 B CaMOCTOSTENbHYIO AeSITEIbHOCTD
CyOBEKTOB, MX BO3MOXHOCTh CAaMMM, CBOEil BOJIEIl M B CBOEM MHTE-
pece ompeaesiTh Ha OCHOBE ACHMCTBYIOIIETO IPaBOIIOPSIAKA YCIO-
BUSI CBOETO ITOBEICHUSI.

Bmopas ocHoBHast (YHKUUS - 3TO HOAHAA U OCUCMEEHHAS 3d-
wuma npasooeo NOAONCEHUs1 U npas cybseKmos, Npu KOmopoil
obecneuusaemcs 80CCMAHOGACHUE U CYOeOHAs 3aUiUma HApYyuleH-
HbIX npas cybsexkmos. B TOM uuclie HENTPUKOCHOBEHHOCTh COOCTBEH-
HOCTH, BCECTOPOHHSISI OXpaHa OCHOBAHHOM Ha 3aKOHE CaMOCTOSITENb-
HOM IeSITeIbBHOCTU CYOBEKTOB, OECHpEeMsITCTBEHHOE OCYIIECTBICHUE
HX TIpaB, BO3MENIeHNE TPUINHEHHOTO UM UMYIIIECTBEHHOTO Bpea, He-
HMMYIIECTBEHHOIO YIepoOa.

Iaea 1. paxcoanckoe npaso — ompacis npasd u Hdyka

§ 3. POCCUMCKOE TPAXJIAHCKOE ITPABO
KAK YACTHOE ITPABO

1. Poccuiickoe epaxcdanckoe npago 8 COBPEMEHHBIX YCAOBUSX
npedcmaeasem coboli 4acmHoe npaso, ewlpajdcarujee e20 0CHOG-
Hble XapaKkmepucmuku, NPUHUUNLL U KOHCMPYKUUU - OeyeHmpa-
auzayuro (KoopouHayuro) 6 puduvecKkom pecyaupoeanuu, OUCho-
3UMUBHOCMb, PAGEHCMBO CY0seKmog opye neped Opyeom U 20cy-
dapcmeom, UMYW,eCMBEeHHYI CAMOCMOAMENbHOCHb U A8MOHOMUIO
804U.

2. OcHosuble kKputepun. C 1aBHEro BpeMEHU BBIpaXXEeHUS
«TpaXIaHCKOe TIPaBO» U «4aCTHOE MPaBO» pacCMaTPUBAIUCH KaK paB-
HO3HayHble, B3auMo3ameHsieMble. Co BpeMeH pUMCKOI I0pUCIIpYIeH-
LIMU CYIIECTBOBAJIO MHEHHE, YTO BCe MPaBO JAHHOTO OO0IecTBa Moj-
pazjesisieTcsl Ha JIBe 4acTu - MyOoJau4yHoe (OTHOcsIleecsl K iejlaM ro-
CylapcTBa) M 4YacTHOE, TpaxiaaHckoe (oxBaThiBalolllee IMpaBa, WHTE-
pecbl ¥ 00SI3aHHOCTU OTAEIBHBIX JIULL U UX OOBEIMHEHUIA).

B yciioBusix cpenHeBEKOBbSI U YCUJIEHUS] TOCYAapCTBEHHbIX, My0-
JIMYHBIX Hayal B XXU3HU OOIIECTBA BO3HUKJIA HEOOXOMUMOCTh OoJiee
YETKOTO OTIPaHWYEHMS] YaCTHOTO (TpakJaHCKOIro) MpaBa OT IpaBa
MyOJIUYHOTO.

ITocme GypXya3HbIX nemMokpaTudecknx pesomonuii XVIII-XX BB.
BHUMAaHUE HayKU U IOPUCTIPYIEHIIMN CKOHLIEHTPUPOBAIOCH HA YACTHOM
(rpaxkmaHCKOM) TpaBe - MPaBOBOl OCHOBE CTAHOBJIEHUSI COBPEMEHHO-
r0 TPaXKIaHCKOTO OOIIECTBa, €r0 MPUHIIAIIOB U MHCTUTYTOB. B 3roit
CBSI31 YaCTHOE MPaBO CTaJI0 MTOHUMATHLCS HE TOJIbKO KaK CUHOHUM I'pax-
JIAHCKOTO TIpaBa, HO U LIUpe - KaK BaxkKHei1asi ccepa 1opuanieckoro
perynupoBaHust HoBoro BpeMeHHM, ornpeesionast yepe3 CBOM Havaia
Mepexos OT TPAAUIIMOHHBIX LIMBUIU3ALIMUI K IEMOKPATUUECKOMY CTPOIO,
B LIEHTpe KOToporo - YesnoBek, ero HeoTbeMJIeMblE MpaBa U CO3Uaa-
TeJlbHasl aKTUBHOCTb.

B nutepatype no Bonpoc}' pazrpaHuueHUs MyOIMYHOTO U YaCTHO-
ro TpaBa ObLIM BbIIEJEHBI JBA OCHOBHBIX KPUTEPHUSI.

Ilepsbiii KpUTEpPUR - MO TONOXKEHNIO CYOBEKTOB, UX B3aMMOOTHO-
LIEHUSIM: JIJIs1 TTyOJMYHOTO MpaBa XapakKTepHO JOMUHUPOBAHUE OTHO-
LIEeHUN eéaacmu u noduuHeHus cyOseKkmos, IJiIi YaCTHOTO TMpaBa -
ropuduueckoe pageHcmeo cyOseKkmos, ux rpuouteckKi 00HONOpsiO0-
K080e noaodceHue.
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Pazoen I. Obwue nonoscenusn

Bmopoii xputepuii - Mo 00IIeMy ITOCTPOSHHUIO I0pUINYECKOTO pe-
TYJIMPOBAHUS: ITyOJMIHOE MPaBO OTIMYAETCS HadajaMM cyOopouHa-
yuu (LIEHTPAIN3aI1K), YaCTHOE IPABO - OTHOILICHUSIMU KO0OPOUHAyUU
(meueHTpaNIM3alum).

06a ot kpurepus (rpod. U.A. ITokpoBckuii, mpod. M.M. Arap-
koB, pod. b.b. UepemnaxuH u ap.) B3aMHO TOITOJIHSIIOT APYT Ipyra U
MOTIYT IIPUMEHSITHCS OTHOBPEMEHHO.

OCHOBHBIE Hayaja IrpakJIaHCKOTO 3aKOHOMATEIbCTBA, 3aKPeIlICH-
Hele B c1. 1 'K P®, - 310 1 ectb 4epThl U TPEOOBAHMST YACTHOIO
npasa. {151 9acTHOro mpaBa 0co00 BaXKHO HAYaI0 «HETOIMYCTUMOCTH
MPOM3BOJILHOTO BMEIIATEILCTBA KOTO-TMO0 B YaCTHHIE Ae/Ia», B TOM
YHCJie M BMEIIATEIbCTBA TOCYAApPCTBEHHBIX OPTaHOB, JODKHOCTHBIX JIUIT
(ra yem HactamBan B.W. Jlenun npu npuxsartun 'K PCOCP 1922 r.).
Bmecte ¢ TeM rocymapcTBO B OOLIECTBE MPU3BAHO OOECIIEYMBaTh 00-
IIIy}0 OPraHU30BaHHOCTh, HOPMaJIbHOE 1 TApPMOHNYHOE Pa3BUTHE BCE-
ro o0IIecTBa, OKa3bIBaTh, KaK 3TO0 OOOCHOBBIBAECTCS B pslie MCTOYHU-
KOB M B 3apyO0eKHOM JTUTepaType, «ITyOJTMIHBIC YCITyTH».

Ho nmeiicTBusT TocynapcTBEHHOI BIACTU B 00JIACTH MMYIIECTBEH-
HBIX ¥ IMYHBIX HEMMYIIIECTBEHHbIX OTHOIIIEHMI, TIPEATIPUHUMATE/ILCTRA,
0a3MpyIOIINXCS Ha YaCTHOM IIpaBe, JOJDKHBI OCHOBBIBATHCS Ha 3aKO-
He, He HOCUTh IIPOMU3BOJILHOTO Xapakrepa. [1pu aToM BaxHeii1ei 3a-

Jadeil rocymapcTBa SIBISIETCS OOECITeYeHME JOJDKHOTO, BBICOKOIO IT0-
JIOXXEHMST B OOIIECTBE YaCTHOIO IIpaBa, TpaXIaH M UX OObEIMHEHUIA,
“CTpOroe IPOBEeHNE B XKMU3Hb OCHOBHBIX Ha4YaJl TPaKIaHCKOTO 3aKOHO-
JIaTeIbCTBA, HEIOIyCTMMOCTDb YIIEeMJICHUs T'paXkIaHCKOTO 3aKOHOa-
TEJIbCTBA, HE3aKOHHOTO (HEealeKBaTHOIO) €ro OCYIIECTBIICHUS.

3. JIlucno3uTuBHOCTb. BakHeiinreii 0COOEHHOCTRIO TpaKIaHC-
KO-TIpaBOBOTO PETyJMPOBaHMs, KaK YK€ OTMEUajJoCh paHee, SIBIISIETCS
MPUHLMI ducno3umusrnocmu. OH 0003HAYAET HE TOJIBKO MMYIIIECTBEH-
HYIO CaMOCTOSITEJIbHOCTh 1 aBTOHOMMIO BOJIM KaXKIOTo CyOBheKTa, HO
U €T0 G03MOJNCHOCMb CB0O00H020 PACNOPANCEHUS. CEOUMU NPABA-
mu (1 BMECTe C TeM HEOOXOMUMOCTb CTPOXKAMIIIETO MCIOJHEHUSI CBO-
HX 0053anHOCMell). DTa BO3MOXHOCTb HanboJIee MOJIHO U SIPKO BBIpa-
JK€Ha B IIpaBe COOCTBEHHOCTHM, B KOTOPOM BEIYIIMM ITPaBOMOYMEM
SIBJIIETCS TIPaBO PACIIOPSDKEHUS, a TAKKE M B IPYTUX IPABOOTHOIIICHN -
sIX, B CBOOOJIE JOTOBOPA, B CBOOOIE 3aBEIaHMSI, B IOPUINYECKIX KOH-
CTPYKLMSIX, TIe CYOBEKT CBOECH BOJIEM U B CBOEM MHTEpece IIpU CTPO-
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TOM COOJTIONEHUY TPeOOBAaHMIA 3aKOHA BIIPABE PacopsKaTbCs CBOMMU
paBaMHu.

Orcioma clenyeT, 4ToO MMYIIECTBEHHAsI CaMOCTOSTEIbHOCTH
CyOBEKTOB B 0OJIACTM TPaXIAHCKOTO IIpaBa MMEET pacnopsdumens-
HbLIL Xapakmep, pealn3yeTcs B pa3HOOOpa3HBIX IMPAaBOMOYMSIX PaCIIO-
psikeHus, 00eCIeYrBaroIINX BEICOKUI CTaTyC, TBOPYECTBO U CO3MIA-
TEJIbHY}0 aKTUBHOCTb I'paXIaH, BCEX YYACTHUKOB SKOHOMMYECKON U
COLIMAJIbHOM XKM3HHU.

B cooTBeTCTBMM ¢ MPUHILIMIIOM JUCITIO3UTUBHOCTHY B TPa>kIaHCKOM
mpaBe OOJIbIIIOE 3HAYCHUE MPUOOPETN OUCHO3UMUBHbIE HOPMbl - HOP-
MbI, KOTOpBIE BCTYITalOT B IEMCTBUE (IIPMMEHSIIOTCSI) B TOM CJydae,
€CJIM B OTHOLLIEHUSX, PETYJIMPYEMbIX B TOTOBOPHOM ITOPSIAKE, TaHHBINA
BOIIPOC OCTaJICd HE PEIIEHHBIM CaMHUMHU CyOBEKTaMU B IIOTOBOPE.

4. B3ammopeiicteue. [To Mepe pa3BUTHST OOIIECTBEHHOM XW3HM,
0COOEHHOCTE 5KOHOMUKM B YCIOBUSIX MHAYCTPUATBLHOTO M TOCTUHY-
CTPUAJIBHOTO OOILECTB, MPOUCXOAUT YCUIICHUE B3aUMOIECTBUS U JaXe
B3aMMOIIPOHMKHOBEHMSI MEXIY YACTHBIM M ITyOJIMYHBIM ITPABOM.

B 5Tux yciaoBusX OT IpaXJaHCKOTO IpaBa OTIIOYKOBBIBAIOTCS B
Ka4eCcTBe OTACIBbHBIX OTpaciell mpydogoe npaeo, cemeiiHoe npaso,
npeonpuHumMamenvbcKkoe npaeo, MeOUUUHCKoe Npaeo, UHGOpMauu-
OHHOE Npaeo, Psa APYTUX CTPYKTYPHBIX MOApPA3ACICHUN, UMEIOIIIX
BO MHOTOM KOMILIEKCHBIN XapakTep. B HUX coueTaroTcsl SJIEeMEHTHI U
YacTHOTO, 1 ITyOJMYHOro Ipasa. Tak, MpeanprHUMATEIbLCKOE MPaBO
KaK KOMIUIEKCHAs OTpacjb OXBaTbIBAET KOPIOPATUBHBIC OTHOILIECHUS,
KOTOpBIE CTPOSITCS HAapsIay ¢ IyOJMYHBIMU €11e U Ha MOPaJIbHBIX PUH-
nunax. Mi3BecTHbIe MyOJIMYHO-IIPABOBBIEC JIEMEHTHI IPOHUKAIOT U HE-
MOCPEICTBEHHO B I'PaXkIaHCKOE MpaBo (P PErucTpallii IpUanIec-
KUX JINII, CACJIOK C HEABUXKMMOCTBIO, «ITyOJMYHbBIC JOTOBOPHI» ).

Kpome Toro, rocygapcTBo uepe3 IMyOIMUHbIE MHCTUTYTHI TIPU3Ba-
HO oOecrieurBaTh HajJjexalllee ITOJIOXEHHE B OOIIEeCTBE YaCTHOTO
(TpaxkmaHCKoro) Tpasa, ero (pyHKUIUM U TpeaJHa3HAaYeHUe, OKa3bIBaTh
«IyOJIMYHEBIE YCITyTH» B OOJIACTU TTPABOCYAUSI, NTEACTBEHHOCTH TpaXKIaH-
CKO-TIPAaBOBBIX MEXaHU3MOB, 3allIUTHLI TIPaB CYOBbEKTOB, MX MpaBa aeii-
CTBOBaTh HAa OCHOBE 3aKOHA «CBOEH BOJIEl» U «B CBOEM UHTEPECE».

BMecTe ¢ TeM epaxcoanckoe npaso npu3eaHo 0CcmMAasamuvest
OCHOBHOU, Nep8OPOOHOL «0OUMENbIO» UYACMHO20 NPA8a, HOCUME-
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AemM e20 cymu u ueHHocmell (8blpajdceHHbiX, npedcoe 6ceeo, 8 HA-
4anax 2pancoaHcKo20 3aKoHO0amenvbcmea), cpedomovuem OCHOB-
HbIX epadicOaHCKO-Npasosuix udeil U KOHCMPYKUUIL.

[MonbITKN puaaHus TpaXkaaHCKOMY TpaBy, ['paXkmaHCKMM KOIEK-
caM PCOCP 1922 u 1964 - ny6IM4HOrO Xapakrepa, mpearpruHsIThIe
B 0OCTaHOBKE COBETCKOTO OOIIEeCTBAa M T'OCITOACTBA MapKCHUCTCKOi
WIIEOJIOTUH, HE YBEHUYAIMCh yCIeXoM. MHOIMe TpaXkIaHCKO-TIpaBOBbIE
WHCTUTYTHI, XOTS W BBHIINOJHSIA MCKITIOUUTEIHLHO O(POPMUTEIHCKYIO
POJIb, COXPAHWJIM CBOIO YaCTHOIIPABOBYIO IIPUPOAY (KOPEHSIIYIOCS B
pa3paboTKax pOCCUICKUX ITPAaBOBENOB, B IpoekTe Poccuiickoro I'pax-
ITAHCKOTO yJoXXeHus Havama XIX B. M HEMOCPEICTBEHHO B IIPAKTH-
yeckoi xu3Hu). [locie mpeobpazoBaHmii, MpoBeaeHHBIX B Poccum
(CCCP) B 1989-1991 rr., 3HaYeHre TpaxkIaHCKOIO IpaBa KakK 4acT-
Horo mpasa BoccTtaHoBjieHO. B 1990-x rr. B Poccuu mipuHsiTa Ha (e-
JIepaibHOM ypoBHe nporpamMa «CTaHOBJIEHUE U pa3BUTHE YaCTHO-
ro npaBa B Poccun», opranuzoBaH M ccienoBaTebCKMii IIEHTP YacT-
Horo nipasa 1ipu Ilpe3nnenre PO.

5. Ilyonnuubrit mopsaok. IMTomutnueckue ycayru. OmHUM U3
BBIpaXKEHUII B3aMMOCBSI3M ITyOJIMIHOIO M YaCTHOTO IIpaBa, MOJyYMB-
KX B TIOCJEIHEE BpeMs 3HAYMTEILHOE PaclIpoCTpaHeHNEe B CTpaHax,
OTJIMYAOIIMXCS BRICOKOI ITPaBOBOM KYJIBTYpOH, CTaja KaTeropus nyo-
auynstii nopsdox (mpod. E. Bepbap). B aTux crpaHax ykazaHHoOe I10-
HSITHE BCE Yallle MCIIOIb3yeTCs WM IMIPUHUMAETCs BO BHUMaHUE NP
pelIeHNN TPakAaHCKMX (YaCTHONIPABOBBIX) JAel. 31eCh YIMTHIBAECTCS
XapaKTep U COCTOSIHME BOIIPOCOB (IEHCTBYE BOOPYXEHHBIX CHJI, OOPb-
0a ToCcymapCTBEHHOI BJIACTU C IIPECTYITHOCTBHIO M T. 1.), KOTOpPHIE 3a-
BUCSAT OT MyOJIMYHOTO TIpaBa, €ro CUJjIbl U AeCTBeHHOCTH. [1puHInmm-
aJIbHO BaXXHO U TO, YTO B IEMOKPAaTUYECKMUX CTpaHaX C BBICOKOI Ipa-
BOBOM KYJIBTYpPOII CaMO TOCYIapCTBEHHOE OOECIIeYeHME I'paxkIaHCKO-
MIPaBOBOTO PETYJIMPOBAHUS PACCMaTPUBAETCSl HE KaK «TOCYJapCTBEH-
HOE BO3IENCTBUE», a KAK <«IIOJIUTUYECKAS YCIyIra».

PaccMarprBaemMble MOHATHSI HAYMHAIOT MCITOJIB30BaTLCSI M B POC-
CUIACKOM TPakIaHCKOM TipaBe, B ToM uuciie B pasaene 'K PD o mex-
IyHApomHOM dYacTHOM TipaBe (cT. 1193, romopsiieil o «ITyOIMnIHOM
MOPSIIKE»), a TAKKE B caMOM (pakTe KOHCTPYUPOBAHUS «ITyOJIMIHOTO
J0TOBOpa» (Vesi, TPEOYIOLIast, BO3MOXHO, PACIPOCTPAHEHMSI U Ha OT-
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HOILIEHUS YaCTHON COOCTBEHHOCTH, 3aTparvBalolIie MyoJINYHbIC UH-
Tepechl, TpaBa TpaxiaH).

§ 4. TPAXKKIAHCKOE 3AKOHOJATEJIBCTBO

1. Onpenenenune. Ipaxcoanckoe 3akonodameavcmeo (6 wiu-
POKOM cMbICAe) - IMO 6CA CUCMEMA NPUHAHHBIX 20CY0apcmeom
UCMOYHUKOB, COOEPIHCAUWUX HOPMBL PANCOAHCKO20 Npasa, Komo-
pote deiicmayrom 6 Poccuiickoii Dedepauyuu. B cTporom cMmeicie,
coryiacHo «oykese» I'K PD, «zpascdanckoe 3axonodameabcmeo co-
cmoum u3 Hacmoauwezo Kodexca u npunamuix 6 coomeemcmeuu
¢ Hum ghedepaavnoix 3axonos...» (cr. 3* 'K PD).

2. OcHosHoii npunnun. [To Koncturyuun PO rpaxkgaHckoe 3a-
KOHOJATENbCTBO «HAXOAUTCS B BeieHnn Poccuiickoiit denepanym». 310
3HAYUT, YTO BOIIPOCHI TPAXKIAHCKOTO IpaBa OIPEACIISIIOTCS U B OCHOB-
HOM perympyloTcs gpedeparvnvimu nopmamuenovimu akmamu. I1o Bon-
pocam yCTaHOBJIEHHOTO KOHCTUTyLIMEl COBMECTHOrO BEACHMS aKThl
cyonekToB Denepariviv, Kacarlmuecst rpaskIaHCKO-TIPABOBLIX BOIIPOCOB
(HarpuMep, IO XWJIMIITHBIM OTHOIICHUSIM), TOJDKHBI OCHOBBIBATBHCS 1
CTPOUTHCS B COOTBETCTBUM ¢ (DefepanbHBIMIU HOPMATUBHBIMU aKTaMM.

3. I'paxpanckuii Kogekec P®. LleHTpanbHOE TTOJIOXEHUE Cpeau
HMCTOYHMKOB TPaKIAHCKOTO TpaBa 3aHUMaeT [ paxcdanckuii kodexc PD.

HeiictByromuii I'paxnanckuit konekc P® - mepBblii 3a BCIO UCTO-
puro Poccuy CBOMHBIN 3aKOH MO I'paXkIaHCKOMY IIpaBy, SIBJISTIOLIMIACS
K0Odekcom uacmuoeo npagéa (ASWCTBOBABIINE B COBETCKOM OOIIIECTBE
I'K PCOCP 1922 r. u TK PCOCP 1964 r. cTponivich ¥ TOHUMAIUCH B
COOTBETCTBHUU ¢ TpeboBaHWEeM, chopMympoBaHHBIM B.U. JIeHUHEBIM,
- «MBl HMYETO YaCTHOTO B 0OJIaCTH XO3SiCTBAa He Mpu3HaeM»). Ko-
JIeKC TOAroToBJIeH W TIPUHAT B 1994-2007 IT. B YeThIpEeX YacTsIX W
OXBaThIBAET OCHOBHOE COIEpKaHME TPaKIAaHCKOTO IIpaBa COOTBETCTBY-
[ollee COBpeMEHHBIM MMPOBBIM cTaHmaptaMm. [Ipy ero moarotoBke
WCITOJIb30BaHbl TOCTIDKEHUSI M JIydlllie Ha JaHHOE BpeMsl 00pa3libl
rpaxmaHcKoro 3akoHopareabeTBa (I'epmanuu, HunepianmoB, mpoBUH-
muu Ksebex Kanamer 1 ap.), MeXIyHapoIHbIe TpaXkIaHCKO-TIPaBOBhIE
mokyMeHThl. B Hactosee BpeMss 'K P® HaxomuTcst B OMHOM psiy ¢
MepeaOBbBIMI CBOAHBIMM JOKYMEHTaMM (KOJEeKCaMM) MHpa II0 Ipax-
JTAaHCKOMY IIpaBy.
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B cBasu ¢ conepxanuem 'K PP u mecTroM, 3aHMMaeMbIM UM BO
BCEil cHCTeMe MCTOYHMKOB TPaXkKIaHCKOIO IIpaBa, BCe MHBIE HOpMa-
TUBHBIE aKTbl MO TIPAXIAHCKOMY TPaBY 004CHbI NPUHUMAMbCA 6
coomeemcmeuu ¢ Kodexcom. B Konekce IpsiMo 3ammcaHo, 4TO «HOP-
MBI TPaXKIAHCKOTIO MpaBa, COmepXKalllrecsl B IPYruX 3aKOHaX, MOJIKHBI
COOTBETCTBOBaTh HacToseMy Komekcy» (. 2 cT. 3).

4. Buapl HOpMATHBHBIX AKTOB IO IpakaaHCKoMy mpaBy. Oc-
HOBHBIE BUIBI (DefiepasbHbIX HOPMATUBHBIX aKTOB IO TPaKIaHCKOMY
MpaBy TAKOBBI:

1) 3akons - pemepanbHbie M (TIO BOIIPOCAM COBMECTHOM KOMIIE-
TeHIIMU) cyobekToB MDemepannu (KOTOpble TOJIKHBI CTPOUTHCS Ha OC-
HOBE M COOTBETCTBOBATH (penepaibHbIM HOPMATUBHBIM akTaMm). LleH-
TpaJbHOE MECTO cpeau 3akoHOB 3aHuMaeT 'K P®.

2) Iloodzaxomnuvie axmot Boicokoro panra (8 'K P® onu B coBo-
KYITHOCTH TIOJTyYMJIA Ha3BaHUE «MHbBIE IIPABOBBIE aKThI»). DTO:

a) ykazvt [Ipezudenma P®, KoTopble He HOKHBI TTPOTHBOPEYUTH
I'K P® u uHbIM (DeaepaabHbIM 3aKOHAM (WITH, 110 CJIOXUBILIEHCS TTpaK-
THKE, TPUHUMAThCS U JIeHCTBOBATh IO MPUHATHUSI COOTBETCTBYIOIIIE-
IO 3aKOHA);

6) nocmanoeénenus Ilpasumeascmea P®D, KOTOpble MOTYT CO-
JIlep>XaTh HOPMBI TPakKAaHCKOTO MpaBa, IPUHSITHIE HA OCHOBAHUU U1
Bo ucrnoyHeHue 'K P®, denepanbHbIX 3aKOHOB M yKa3oB Ilpe3u-
nedra POD.

3) BedomcmeeHHble akmbl, KOTOpPBIE MOTYT COIepXaTb HOPMBI
IpakIaHCKOIO IIpaBa TOJBKO B CIIydasx M B IIpenenax, IpemryCMOT-
perHbIX 'K PO, dhenepambHBIMKU 3aKOHAMU U «<MHBIMU ITPAaBOBBIMU aK-

Tamu» (T. e. ykazamu [lpesugenta PO u nocranosieHusmu [lpasu-
TenbecTBa PD).

5. Ipyrue HCTOYHMKM rpazxaanckoro mpasa. IIpoouaemsbl.
K npyrum (Bcien 3a HOpMaTUBHBIMM aKTaMM) MCTOYHUKAM Tpax-
JIAHCKOTO TpaBa OTHOCSTCS:

1) Obwenpusunannble NPUHUUNBLL U HOPMbL MeHCOYHAPOOHO20
npaséa u mexcoyHapooHvie 0ocoeopvt PD. JIns ux neiicTBUS, CO-
m1acHo cT. 7* 'K P®, xapakTepHo TO, YTO OHMU:

- 00yanaloT HenocpedcmeeHHbiM NeWCTBUEM (T. €. He HyXIa-
JOTCSI B TOM, YTOOBI OHHU CIELIMATIbHO MPU3HABAIUCH WJIK BOCITPOU3BO-
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murch B akTax P, kpoMme ciiydaeB, Korma M3 MeXIyHApPOTHOTO NO-
roBOpa CJEMYyeT, 4TO JJISI €ro IMpUMEHEHUST TpeOyeTCs M3naHue BHYT-
PUTOCYIapCTBEHHOTO aKTa);

- UMEIOT npuopumemtoe IENCTBUE, YTO IpeaycMoTpeHo KoH-
cruryuuein PO. Kak rosopurcs B c1. 7 'K P®D, «eciu MexayHapo-
HBIM JoroBopoM Poccuiickoit Penepalinyi yCTAaHOBIEHBI UHbBIE Mpa-
BUJIa, YeM T€, KOTOpBIE IIPEeIyCMOTPEHBI TpaxkAaHCKMM 3aKOHOIA-
TEJIbCTBOM, IPUMEHSIOTCS IIpaBWIa MEXIyHApOIHOIO ITOTOBOPa».

2) Obvivau denosoeo obopoma. Ilpyu pacCMOTpeHMH U pellIe-
HUM TPpaxXAaHCKMX JIe] MOTYT MPUMEHSThCS obbiwau, Kotopsie B 'K
P® nonyyniam HazBaHUe «0ObIYAEB IEJIOBOTO 000pPOTa». DTO HE MPo-
TUBOpeYalle 3aKOHY, MHBIM 00$13aTebHBIM IJIsI CYOBEKTOB IT0JIO-
KEHUSIM NPABUAA NOBEOCHUS, CAONCUBUIUECS U WUPOKO NpUMe-
HseMble 6 KaKoli-aubo obaacmu npeonpuHuUMamensbCckoi oes-
meavHocmu. Ilpu 3TOM He MMeeT IOPpUINIECKOro 3HaYeHUs, 3auK-
CUPOBaHBI JIM 3TU IIpaBUJIa B KAKOM-JIM0O TOKYMEHTE MM HeT (CT. 5
'K PD).

HexoTtopsie BOIPOCH IrpakAaHCKOTO 3aKOHOMATEILCTBA B Hallleit
CcTpaHe TpeOyIoT JajibHENIIeil pa3paboTKu u pemeHus. OouH U3 Ta-
KMX BOIIPOCOB - 3TO cydebHbie npeyedermol. BICOKOKBaIMGUIIPO-
BaHHas paboTa IOPHCTOB - 3TO AESITEIHHOCTh, CTPOTrO OCHOBaHHAsI Ha
3aKOHE M B TO XK€ BpeMs YIMTHIBAIOIIAS OIBIT (IIPAKTUKY) IIpUMEHE-
HUsI 3aKOHOAaTeabcTBa. [IpUHSTO CUMTATh, YTO STOT OIBIT BhIpaXka-
eTCsS B MPABONOAOMCeHUsX, 3aKPeTUISIeMbIX, KaK IIpaBUJIO, B aKTax
BBICIIIMX CYI€OHBIX MHCTAHLIMI (B YaCTHOCTU B perneHusx KoHcTuTy-
uuoHHoro Cyna P®, nocranosienusx [1nenyma BepxoHoro Cyna P®,
Inenyma Briciiero Apoutpaxnoro Cyma P®D).

BmecTte ¢ TeM, BO3MOXHO, €CTh OCHOBAaHUSI B COOTBETCTBUU C
MMPOBBIM OITBITOM IJISI IPU3HAHUS B KAYeCTBE MCTOYHMKA IPaKIaH-
CKOTO TIpaBa TaKXKe M CyIeOHBIX MPElEeAeHTOB KaK TaKOBBIX - 00pa3-
IIOB IIPaBOBOTO PEILIEHNsT CBOSOOPA3HbBIX CIyJaeB XXM3HM, KOTOPbIE Oe-
PYTCS 32 OCHOBY pEILICHUS aHaJOTMYHBIX KM3HEHHBIX CIydaeB IpYy-
TUMHU CyIdaMH.

Jpyroii po0JIeMHBIIA BOIIPOC - d02080pbl. B COOTBETCTBIM ¢ IPUH-
LIUIIOM ITMCITIO3UTUBHOCTH JOTOBOPHI U MHBIE CIEIKM B TPaXkKIaHCKOM
MpaBe SIBJISTIOTCST HE TOJIBKO I0PUANYECKIM (DaKTOM, HO U ICTOYHUKOM
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MpaB ¥ 00SI3aHHOCTEM MIJIsT JAHHBIX CyOBEeKTOB. B 3TOM OTHOIIEHUU OLICHPH3HAHHBIC PHHLIATH 1 HOPMS!
OHU SIBJISTIOTCS KATETOPUSIMU, OJTU3KUMU K IfCTO‘{HI/IKaM npaBa. B psze MY HAPOHOTO TPABA, MOy HAPOHEIE
CJIydaeB JOTOBOPHI MOTYT IPOIOJIKATh AEHCTBOBATh U B T€X CUTYya- norosopsr Poccniickoii ®eaeparmmm
LIMSIX, KOTJa IO COOTBETCTBYIOLIEMY BOIPOCY M3IAETCST 3aKOH (eCiaun
3aKOH HE KacaeTcss UMEHHO JaHHBIX KOHKPETHBIX OTHOILIEHUH - TI. 2 + v
cT. 422 TK P®D) (cM. cxemy Ne 2).

6. /leiicTBHE IpaXKIAHCKOI0 3aKOHOJATEILCTBA BO BPEMEHM. Koncruryuus
IIpuvenenne 3aKoHa Mo aHAJOrMUM. B o0JlacTU TpakIaHCKOIO 3a- Poccuniickoii Peaepaunn
KOHOJATEIbCTBA MPUMEHSIIOTCST OOIIMe MpaBWIa ASCTBUSI 3aKOHA BO
BpeMEHH, B TIPOCTPAHCTBE U IO KPYT) JIULI, a TAKXKE YCJIOBUSI U TTOPS- v
JIOK IPUMEHEHMS 3aKOHOAATENILCTBA 10 aHAJIOTUY (OHU IMOAPOGHO pac- ®eepaibHbIe 32KOHBI
CMaTpHBalOTCS B OOILEH TeOpUM TOCYIapcTBa W IpaBa).

B rpaxkmaHCKOM 3aKOHOAATEILCTBE CITELUAIBHO OIpeAeIsieTCsI ' ‘L
neiictBue 3akoHa 60 epemenu (ct. 4 TK P®d). 3nech, Kak U B Ipyrux Ipaxaanckuii N [Mpunsreic B
OTpacisgX TpaBa, MPOBOMUTCS MPUHLIUIT HeMeOAeHH020 Oelcmeus 3a- Kogexe i COOTB?}?-B“H 8
KOHA - €r0 HeMeJICHHOEe paclpoCTpaHeHNe Ha OTHOIIECHMS, BO3HUK-
1IMe TTOCIe BBEAEHUS 3aKOHA B JeiicTBre. OOpaTHOe AeiiCTBUE 3aKOHA l l
(ero pacmpocTpaHeHNe Ha CUTyallui, BOSHUKIIKE U «3aKOHUMBILIHECS» Hnble NPaBOBbIE AKTHI
IO BBEICHUS 3aKOHA B JIEHCTBUE) MOIMYCKAETCS JIUIIb B CIydastx, KOr-
JIa 3TO TIPSIMO MPEAYCMOTPEHO B 3aKOHE. i l

Ilo BompocaM auanrocuu TpakmaHCKOE 3aKOHOIATEIbCTBO BIIEP- ) IocraroBneHus
Bble (B OTVIMUME OT IIPEXHEr0 BPEMEHM) BBOIUT 3Ty KATETOPUIO KakK Yiasl Hpetnaena [IpaBuTeabcTBa
WHCTUTYT MaTepUANbHOTO - a He TOJBKO IPOLIECCYyabHOIO - IpaBa.
ITpu stom 'K P® (ct. 6) nmpemycMmarpuBaeT ob6a BUIa aHATOTHMN: l l

- aHanoeuro 3aKoHa, KOTAa TIpU Tpobeiax B 3aKOHOIATEIbCTBE, Be1oMCTBEHHbBIE AKThI
B JOTOBOPHOM PETYJIMPOBAHUM U TIPU OTCYTCTBUU JUTSI JAHHOTO CITydast
00bIvast 1eJIOBOro 000pOTa IPUMEHSIETCST TPAKIAHCKOe 3aKOHOAATEIb- 4

h

CTBO, PETYIMpPYIOLee CXOMHbIE OTHOIIECHMS;
- aHanoeulo npaea, Korga MpU HEBO3MOXHOCTH MCIIOJIb30BaHUS
aHaJIOrMU 3aKOHA TpaBa U 00sS3aHHOCTU CTOPOH OIPEEJISTIIOTCS UCXOIS _
O6wuau acnoBoro obopora
M3 OOIIMX HAavyajl M CMBIC/IA TPaKIaHCKOTO 3aKOHOIATeIbCTBA (KOTOphIe
BO MHOT'OM BBIpaXKeHbI B OCHOBHBIX Havajax - cT. 1 'K P®), a takke u3
MIPUHLIUIIOB T0OPOCOBECTHOCTH, Pa3yMHOCTH U CITPaBEIJIMBOCTH.

Cxema Ne 2. McTOMHHKH rpaxaaHCKOro npaea
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§ 5. POCCUMCKOE I'PAXXJTAHCKOE
3AKOHOJIATEJIBCTBO B I'PAXKIAHCKO-ITPABOBbBIX
CUCTEMAX COBPEMEHHOCTHA

1. Poccuiickoe epaxcoanckoe npago npuHaosexdcum K muny
npasoguix cucmem e8poneiicKoco KOHMUHEHMANbHO20 Npasd, oc-
HOBAHHBIX HA 2PEKO-PUMCKOU U XPUCMUAHCKOU Kyabmype, U 6 mo
Jce 8pemMsi OMAUMAemCs CEOUMU 0COObIMU, CAMOOBIMHbIMU Yep-
mamu.

2. OcHOBHbIe TpaXJIaHCKO-TIpaBOBhIe cHcTeMbl. CoOBpeMeH-
HBIIA MUP OTJIMYAETCS MHOTOOOpa3ueM IpaXkIaHCKO-IIPABOBBIX CUCTEM.
Kaxmoe cyBepeHHOe TOCyIapcTBO MMeEET CBOe («HALMOHAJTBbHOE»)
rpaXxIaHCKOe TpaBo.

BMecTe ¢ TeM B MUpe CYIIECTBYIOT CBOCOOpPA3HbBIC TUTIIbI, «CEMbH»
MPaBOBBIX CHCTEM, OXBaThIBAIOIIME TPYIIIbI MpaBa psiia rOCyIapCTB.

Hapsiny ¢ apxan4HbIMU U TPaAULIMOHHBIMUA CUCTEMaMHM, ColepKa-
HUME KOTOPBIX BO MHOTOM OIPEAE/ISIETCS PETUTHO3HBIMUA 1 OOIIMHHBI-
MM, TPAIULIMOHHBIMU HaYaIaMu, GUIOCOMCKUMU, UACOTOTUISCKIUMU
JTOKTpUHAMU (KUTACKOE U TPAIULIMOHHOE SITTOHCKOE MPaBo, TPaAUII-
OHHOE MHIYHCTCKOE IPaBo, MCIAMCKOE IPaBo, COLMATUCTUIECKOE TTPaBO
U JIP.), BBIAEJSIIOTCS TI0 YPOBHIO Pa3BUTHUSA U CIIELIU(DUIECKIM YepTaM
JIB& OCHOBHBIE TPYIIIIBI, «CEMbH» HALMOHAJIBHBIX MPABOBLIX CUCTEM,
OXBaTHIBAIOIIMX M TPaXKIaHCKOE ITPaBo:

- eeéponelickoe KOHMUHEHMAAbHOEe, WIIN POMAHO-2ePMAHCKOE,
npaso (CJIOXUBILIEECS M yTBEpOUBIIEeCs B cTpaHax EBporbl, 3a uc-
KmodeHneM BennkoOpurtannm) - mmpaBo, 0a3mpyrolieecs Ha 00meo0s -
3aTeIbHBIX HOPMaX, BBIPaKEHHBIX B 3aKOHE (KoaeKcax). DTo poMaHC-
Koe, TepMaHCKoe, CeBepHOe (CKaHAMHABCKOE) MPaBoO, HAllMOHAJIbHbIE
opuamyeckne cucreMsl Mtamum, [Mopryrammm, Vcrmtannn, HopBernn,
Hwunepnannos, Jannu, 0oabpmmHCTBA cTpaH FOxkHOT AMEpUKY;

- obwee, npeyedenmrHoe npaso (€r0 OCHOBA - aHIVIOCAKCOHCKOE
MpaBo, TOUHEE, C TOYKU 3PEHMS «KJIACCUKU», YMCTBIX MPeLeIeHTHBIX
dopM, - aueauiickoe npaso), OCHOBaHHOE Ha CyIeOHBIX IpeLeacH-
Tax. DTO aHIIMIICKOe U aMepUKaHCKOe MpaBo (Kpome 1mTara Jlynsna-
HbI), a TaKXe HalMOHAJIbHBIC IOPUANYECKUE CUCTEMbl ABCTpaJvH,
Kanansr (kpome nipoBuHIiiun KBedek), HoBoit 3enannum, psga apyrux
CTpaH, OBIBLIMX KOJIOHUH BpuTaHcKoii UMITepun.
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DTU ABe IPYIIbI MPABOBBIX ceMeil (poMaHO-TepMaHCKOe TIPaBo U
o0111ee, MpeLeaeHTHOe IIPaB0) BO MHOTOM OJIM3KU APYT K APYTY - U 110
CBOMM HICTOPUYECKUM KOPHSIM, U TT0 3aJIOXKEHHBIM B X OCHOBE IyXy 1
MMPUHLIMATIAM TPEKO-PUMCKOI U XpUCTUAHCKOM KYJIbTYPHI, U TI0 TJIABHBIM
MCIIOBEyEMbIM MMM TIPABOBBIM LIEHHOCTIM. BMecTe ¢ TeM OHM Cy-
LIECTBEHHO OTJIMYAIOTCS T10 O0IIeMYy TTOCTPOSHUIO, TI0O OCHOBHBIM HC-
TOUYHUKAM (3aKOH WJIM CYIeOHbII TTPEeLIeACHT), TPUOPUTETY MaTepUaib-
HOTo MO0 TpolieccyaabHOTo TpaBa. B HacTosiiee BpeMsi BO3HUKAIOT
cMmeuwanHble CUCTEMBI (HampuMmep, B rocymapctBe M3pauib), coueTa-
IOIIME YePThl 00EUX «CeMeii» MPABOBBIX CHUCTEM.

3. I'paxxnanckoe npaso Poccum Kak mpaBoBasi cucteMa KOH-
THHEeHTAJIbHOU EBpombl. Poccuiickoe rpakmaHcKoe MpaBo, KakK 1
Bce TIpaBo Poccum, MpUHAMIEXKUT ITO0 OCHOBHBIM CBOMM YepTaM (ITpesk-
Il BCETO TT0 MIPUOPUTETY W TOMUHHUPOBAHUIO 3aKOHA Cpely MCTOUHM-
KOB TIpaBa) K e8poneicKomy KOHMUHeHmMalbHOMy npasy. DTO CBs3a-
HO ¢ reorpadnIecKUMU U UCTOPUIECKUMU TPUINHAMHU, BOCTIPUSTHAEM
B Poccnm, naunnas ¢ XVIII B., 3ammamHOeBpOIIeiCKOM MOJIMTUYECKON 1
MIPaBOBO# KYJIBTYphI (0COOEHHO U3 ['epMaHny, TTO3MHEE - N3 POMAHCKO-
TO TIpaBa), HalleJICHHOCTH POCCUNCKIX ITPaBOBEIOB Ha TIEPEIOBBIE 00-
pasibl TPaXKIaHCKOTO TIpaBa, BhIpaXKeHHBIE B 3aKOHOmaTenbcTBe [ep-
Manum, @panmmn, Hunepnanmaos, ApyTux cTpaH.

B Hacrosiiee Bpemst B aeiictByiouieM 'K P® BocnipuHsThl Heko-
TOpBIE JIEMEHTHI MPABOBOM KYJIBTYPHI TaKKe W CTpaH aHIJIO-aMepH-
KaHCKOM TPYMITHI (KOMMepUYecKast KOHIIECCHSI, areHTCKUI TOTOBOP, OT-
NENTbHBIE 3JIEMEHTHI JOBEPUTEIBHONW COOCTBEHHOCTH - TpacTa).

4. Cpoeodpasue. B TO ke BpeMsl pOCCHIICKOE TPaKIAHCKOE IPaBoO
UMeeT U caMOObITHBIe UyepThl. OHU OTHOCATCSA K 0OoJiee 3HAUMTEJb-
HOM (el1e TTOJTHOCTBIO He ONPeIeTUBILIEHCS) POJIM IYOJTUIHBIX MUHCTUTY-
TOB B PETYJIMPOBAHUU UMYIIECCTBEHHBIX M JIMUHBIX HEUMYILIECTBEHHBIX
OTHOILIEHUI, K «BEIIHON» (B OCHOBHOM) TPaKTOBKE ITpaBa COOCTBEH-
HOCTH, K POJI 3aKOHA B €T0 COYETAHUU C IOPUANYECKON TPAKTUKON 1
np. Bce 3T 0c06EHHOCTH, KaK U BOCTIPUSITUE JOCTVXKEHUI ITPaBOBOMA
KYJIBTYphl cTpaH Bocroka, B rpaxmgaHckoM mpaBe Poccuwm eie moJi-
HOCTBIO HE ONpPeIeIUINCh.
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